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ATTACHMENT A:  Construction Permits to Be Avciioned




L INTRODUCTION

1. By this Public Notice, the Wireless Telecommuniications and the Media Bureaus {the
“Bureaus”) anucunce ) auction of two digital very high frequency {(“VYHF") commercizal television
giation congtructinn pemuits. and seek cominent on the procedures to be used for this auction. This
auciion, which is designated Auction 99, is schedvled to commence on February 15, 2011,

II. BACKGROUND

2 The Madia Bureau recently amended the Post-Trausition Table of DTV Alloiments by
alloting digital VHF cornmercial television channels in New Jersey and Delsware.' The first allotment is
thannel 4 in Atlantic City, Now Jersey. This alloiment is the Stere of New Jersey’s [irst post-transition
digiia. VHF commetcial television chammel > In approving the ellolment, tie Media Buresu noted that the
State of New Jersey did not have a2 VHF commercial television channel alkntment and Wiat the creation of
an allolinent would be cansistent with (he directive of seclion 3131(a) ol the Communications Acl of 1934,
as amended.” Accordingly, the Media Bureav concluded that the public imerest would be served by
amending the Post-Transition Teble of DTV allolments, Section 73.622(iyofl the Rules. 1nihe second
matier, the Media Burgay also tonnd thel the pubiic interast would be served by spproviug an allolnent
that would give the State of Delaware a commereial VHF channel as required by Section 331 ol the
Commupications Act. To achieve Uiis goal, the Media Bureau ameuded the Post- Treusiton Table of
DTV Allotmenis by adding channe! 5 ir. Seaford, Belaware.”

III. CONSTRDLCTION PERMITS IN AUCTION Y0

3. Auclion 90 will offer construction permits for two VHF conunercial television stations as
follows:
Cunstroctionm Alarket Namy S 'l Covrdinates
. . —_— —_— —  Channgl - . LT
I*crinit . Slate City Latitude Longitudy
MM-DTY012-4 NJ | Atiatic City DTva |39 |43 /41 1N17a sojao|w
MM-DTV015-5 DE | Sesford DTVS |38]39715|N|75s 36]42]w

! See Amendment of Section 73.622(i), Posl-Transition Table of DTV Allotments, Television Broedeast Stations
(Allantic Cily, New Jaracy). MO Docket Mo. 09 231, Roport and Order TIA 1044725 FCC Hed 2506 (MB Vig,
Div. 2010) (" New Jersey Allotmert Grder™y. Amendinem ol Section 73 .622(i), Pomt-Transition Table o DTY
Allonrenty, Television Broadcast Seations, (Seaford, Delawarz), ME Docket Mo. 09-230, Reporf and Geder, DA 10-
698, 25 FCC Red 4466 (MB Vid. Div. ML) (“Delaware Allament Order™), reeon. pending,

2 See New Sersey Alloiment Grder, 25 FCC Rod at 2606,

I £ ek 2608 9 7. Section 331(a) of the Communicatinne Act directs the Conumission i allot af leas one YHF
chanrel o eaclt stade, if wechnically feasible, 47 ULS.C. § 331ia). Specifically, Section 331(a) states; “Very High
Freguency Stalions. - It shall be the palicy of the Federal Communications Commission t0 allocare channels for
very bigh frequency commercia! television broadcasting in a manner which ensares that not less then one such
channel sha)l be allocated to each State, if technically feasible, In any case in which [a] licensee of m very high
frequency commercial Lelzvision stalion nolifies the Comimission 1o the effect thet sgch ficensee will agree o the
ragllacation of its chanmel o a comminity within a State in whicls there is allocazed no very high feequency
corunercial television braadcast channe| a: the time Taf] such notification, the Commission shall, notwithstanding
any cther provision of law, order such reallocation and issue & license 1o such licensee for that purpose pursuant to
such notification lor a termn of not to exceed 5 years as provided in section 307(d) of this the Communications A<l ol
1934 Jd

4 See Dotaware Allotment Order, 15 FCC Red al 4470 { 11
5 Id. at 44669 1; see aleo 47 C.F.R. § 71.622(1).




I¥. DUE DILIGENCE

4, Potenitial bidders are reminded that they are salely respongible for investigating and
evaluating a)) wechuical and marketplace factors thal may have a bearing on the value of the construction
permits for broadcast facilities they are seeking il this auciion. Bidders are responasibie for assuring
thewnselves that, if they win a construction pennit, they will be able to build and aperate facilities in
accordance with the Commission’s rules. The FCC makes oo representalions or warrantles about the
use af this spectram [or particular services. Applicants should be aware that nn FCC goction
represents se opportunity to became an FCC cpastructlion permitiee in a broadcast service, subject
to certair conditions apd regulations. An FCC auetion does not constitule an endorsement by the
FCC af any particnlar service, technology, or pruduct, nor daes an ¥FCC construction permif or
Brense consiilate a puarintee of hosioess success

5. Applicauts should perform their due diligence research and analysis before procecding, as
they would with any new busiucss venture. In particular, pientia! bidders are strongly encouraged 1o
review all underlying Commission orders, including U New Jersey Allorment Order and the Delaware
Allatarent Order, both of whicli amended the Post-Trensition Table of DTV Allotmems.” We pole that
botl of e pennits being offered i diis auction are vvailable pursoant (o allocations made pursuant to
Section 331(21 of the Communications Act.” Therefore, each station must remain on a YHF channel as
long as the suition is the only commercial VHF station in ita state. Additionally, poteatial bidders shouid
perform technical analyses and/or refresh any previous analyyes to assare themselves Lhal, should they be
a winning bidder for any Auclion 90 constructivo permit, ihey will be able ro huild and operate fecilities
that will fully comply witli the Commission's correnl iechnival and legs! requirements. Applicants are
strongly enconraged to inspect any prospective mansmitter siles locgted in, or near. the service area for
which thay pla Lo bid, coirfirm the avoilability of soch sites, and also to familiarize themselves with the
Commission’s snles regarding the Nalionsi Environmental Policy Act®

6. Applicants are suongly encouraged to canduct their own research prior to Auction 90 in
order Lo detemmine the existence of pending admiristrative or jodicial proceedings, including pending
allocations rulemaking proveedings thal migl affect their decisions regarding participation in the anction.
We pote thal, Jollowing the release of the Delaware dilotment Order, Broadcast Maximization
Committee Gled o petition for reconsidergtion seeking review of the decision.” That petition for
reconsideration iz pending. "

7. Parlicipants in Auction 90 are srongly encovraged 1o continue soch researell Lironghout
the auction. The due diligence cousideralions mentioned in t:is Public Notice do not coinprise an
exhaustive list of sleps that should he vadertaken prior to panicipating in this auction. As alweys, the

® See New Jersey Allotmeny Order, 25 FCC Red 3\ 2606; Delaware Aflotment Order, 25 FCC Rod at 4466,
TSec 47TU.8.C. § 33)a).
# 47 C.F.R Chapter 1, Part 1, Subpar L

¥ Sop Broadeast Maximization Commirtee Petilion for Recansideralion of MB Docket No, §9-230 {filed Junsa 7,
20105; PMCM TV, LLL Qualified Oppesilion 19 Petition for Recoosideration of MB Dacker No. 09-230 (fiied July
2§, 2010); Broadeasl Maximizatico Comminee's Reply Comments, MB Docker No, 09-230 (filed Auguet %, 20101,
and Nave Broadeasting, L1C Reques! w File Responsive Comments and Respansive Comments {Fied August 20,
2010},

" In addition, as noted in 1the New Jersey Alorment Order and the Defaware Aflotment Order, PMCM TV, LLC has
filed an Application for Review challenging the denial of PMCM s requests o reallocere chanmel 3 from Nevada to
Mew Jersey, and channel 2 frum Wyaming to Delaware znd % izsue PMCM corresponding licenses for these
stations. Delaware Allotment Orider, 25 FOC Rod at 4468 n 03, New Jersey Aflatment Order, 25 FCC Red at 2608
n.14, These orders point out that PMCM'™s proposals and the allocation of channel 5 to Seaford. Celaware, and
channe| § to Atlantic City. Naw Jervey, are not mutually-exclusive. Therefors, the Media Bureau has observed that
the sutcome of PMCM s Application for Review “is not pertinenr” to the allocation proceedings.




burden is on the patential bidder to deteniine how much research Lo yudertake, depending upan specitic
facts and circumslances.

Y. RAUREAUS SEEK COMMENT ON AUCTION FROCEDURES

k. Section 309(jXIXEX i) of the Commuaications Acl of 1534, a5 amended, requires Lhe
Commission 10 “ensure thal, in the scheduling of any compelitive bidding under this suhsection, an
adequate period is ellowed . . . before issuance of bidding rulex, (o permil norice and commen). on
proposed auction procedures . .. .*!' Consistent with the pravisions of Section 309(7)(3) and 1o ensure
thel porential bidders have adequate time to familiarize thewuselves with Lie specific rules that wil| govem
the day-to-day conduct of an auction, the Commissian direcied the Bureaus, under delegated authority, to
szek coinment on & variety of auction-specific procedures prior Lo Uie start of each zuction.” The
Bureaus therefare seek zaituuent on the [oliowing issues relating Lo the conduc! of Anction 90.

Al Auction Sirocture
1. Simuitaneous Mulliple-Roond A uction Design

9. The Bureaus propose to aietiaon the two construction permils included in Auction 90
using the Commission's standard simaltaneous muliiple-round {“SMR™) auction formal!® As deseribed
furiher below, this type of auclion offers every constryciion pennil for bid at the same time and cousisis
of successive bidding rounds in whicl eligible bidders may place hids on individval construction permits,
Typicaily, bidding remains open on all consiruction permils vntil bidding stops on every construction
permit. The Bureans seek colltment on this proposal.

2. Bidding Rounds

1o Anction 94 will consis ol sequential bidding rounds, each: followed by the release of
round resulls, The initiel bidding schedule will be announced in a public notice to be released at least. oue
week before the start of the aucljon. Details on viewiog round resnlts. inciuding the locatios and format
of downloadable round resulis files, will be iucluded i1 the same public notice.

ET U.5.C. § J09(DAKENT}

2 See Amendment of Part | of the Commission's Rules - Compelitive Bidding Procedures, WT Docket No. 97-82,
Third Repart and Ordor and Second Fuurther Notive of Praposed Rule Making, 13 FCC Red 374, 447-45 7 124.25,
FCC 97413 (1997 (*Parr ! Third Repart and Order™) [directing WTB to seek conunent on specific mechanisms
related to day-to-day auction conduet including, for example, the strurture of bidding rounds and stages,
establishment of minimum ppening bids or reserve prices, minimum 2cceplable bids, initial maximum eligibility For
each bidder, activity requirenients for each stage of the auction. activity rule waivers, crileria for derermining
reductions in eligibility, information regerding bid withdrawal and bid remnval. stopping rules, and information
relating to auction delay, suspension or cancellation): see 4850 Implementation of Section 309(3) ef the
Conumunications Act — Competitive Hidding for Commercial Broadcast and [nsiructional Tekvision Fixed Service
Licenses, MM Docket No. $7-234, Firrt Report and Order, FOC 98-194, 13 FOC Red 15924, 15967-15968 17 127-
2B ((998) (“Broadcast First Report and Order’™), Memorangum Opinion ond Order, 14 FCC Red 8724 (1999)
("Hroadcast Firsi Reconsideration Order”), Memorondum Opinion and Order, 14 FCC Red 1254 11999, af .
Orten Commumications Ltd v, FCC, 221 F.34 196, No. 93- 1424, slip op. (D.C. Cit. June 13, 2000) {unpublished
opitiion available at 2000 WL 816044 {D.C. Cir ) o 'd Drion Communications Ltd v FUC, 213 F3d 761 (D.C.
Cir. 2000} {consistent wilh the Pan | rules, the Commission delepated authwrity o the Media Buresn to seek
comnent and establisk an appropriaie auction design methodology prior to the s1an of each broadcast avction). See
generally 47 C.F.R § 0.131; Amendment of Part 1 of the Commisaicn’s Boles — Competitive Bidding Proceeding,
WT Dockel Na. 97-82, Order. Memorandum Opimion and Order, and Notice of Proposed Rule Making, FCC 97-60,
12 FCC Red 5686, 5697-98 4 16 {1997) (“Purt ] Order”),

¥ Sre (mplementtion of Sectian 309() of the Communica iuns Act — Comipetitive Bidding, PP Docket No, §3-253,
Second Report and Order, FCC 94-61, 9 FCC Red 2348, 2360-75 T 68-15% (19W} {"Competitive Bidding Second
Report and Order) far a general discassion ol coinpelitive bidding design.




I1. The Comunission will condurt Auction %0 pver the Inlemiel, and telephonic bidding will
be evailahle a5 well. The toll-freg telepbone number for the Avction Bidder Line will be provided to
qualificd bidder.

12. The Bureaus propose to relain the discretion to change the bidding schedule in order to
foster an auclion pace that reasonably balances speed with the bidders® need to study round resulie ard
adjust their bidding stcelegies. Under this proposal, the Bureaus may change the amount of time for the
bidding rounds, the amount of Lie between rounds, or the number of rounds per day, depending upen
bidding netivity and other factors. The Bureaus seek comment on this proposal. Commenters may wish
lo address the role of the bidding schedule in managing the pace of the auction and the (redeolfs in
managing auction pece by bidding schedule chapges, by chauging the activity requirements ar hid amount
paranelers, or by using other megus.

3 Stopping Rule

13. The Boreaus have disuietion 1o establish siepping rules bofore of dunng multiple mued
auchans in ordet 1o terminate the auction within a reasanable time.” Far Auclion 90, the Bureaus
propose to employ a simultaneous stopping tule approach, A similianeous siopping rule means that all
constructiol permils remain avajlable for bidding vntil bidding closes simultaneously oo all construction
permits, More specitically, bidding will close simulteneously o all construction permits after the first
rmund in which ne bidder submits any new hide, applies s proactive waiver, or withdraws any
provisiooally wianing bids (if bid wilhdrewals are permitted in (his auction).” Thus, unless the Bureaus
anoounce allernative procedures. biddivg will remain open on all construction permits until bidding stops
oll everv construction permil. Consequently, it is not possible to determine in advance how long Ihe
auchion will last.

4. Further, the Bureaus propose to relain the discretion to exercise any of (e following
optians during Auction 90:

a) Use a mod.tied versjon of the simultaneous xopping rule. The modified siopping rule would
slose the aurtion for all construction permils after the fimst roand ‘a whicli oo bidder applies a
waiver, withdraws a pravisionally winning bid {if withdrawals are penuitiad in this auction), or
places any new bids on any corstruction permit for wliich it is nol the provisionally winning
bidder. Thus, ahsent any other bidding activity, s bidder placing a new bld v v ccnstrovtjon
permit for which it is the provisionally winning bidder would not keep the anclice apen gader this
modifted stopping rule,

h} Declare that the auclion will end afier a specified numhber of additional rounds {“special
stopping rule”). If the Rureaus invnke this apec ! stopping rule. they will eccept bids in the
specified final round(s), afer which the auction will ¢lose.

¢} Keep the auction open even il no bidder places any new bids, applies a waiver, or withdraws
any provisionally winuing bids (if withdrawals are permitted in this avction). In this event, the
efTect will be the same a9 if @ bidder had applied a waiver. The activity rele will apply as usuaf,
med a bidder with insufticient ectivity will cither lose biddiug eligibility ar use a waiver,

I5.  The Bureaus propaose lo exercise Lhese options only in certain cicymstauces, for
example, where Lle action is proceedmg unusnally slowly or quickly. Ihere is minimal overall bidding
aclivity. of il appears kely thal the auction will mot close within a reasorable period of line or will close
prematurely, Betare exercising these oplions, the Bureaus are likely 1o anemnpt to change the pace of the

B4TCFR. § 1.2104(e

"* Proaciive waivers are described in Section V.B.3. “Activity Rule Waivers and Reducing Eligihilty,” provisinnally
winning bids are defined in Section ¥.B.6. “Provisionally Winning Bids,” and bid withdrawals are described in
Sectinn Y.5.7. “Bid Romoval and Bid Withdrawal ” helow.




auction by, for example, changing the number of bidding rovuds per day aud/or changing nunimum
acceptable bids. The Bureaus propose to retam Ure discretion to exercise any of these options witl, or
withont prar anoonocement doring the anction, The Bureaws seek cormment on these propesals.

4. Information Relating to Auction Delay, Suspemsion, or Cancellation

16. For Apction 90, Uie Burcans propose that, by public potics ar by announcement during
the anction, Lhe Bureaws may delay, suspend, or cancel the auction in the event of mtural dsastee,
lechnical obstacle, adminisirative or weether oecessity, evidence of an gquciion security breach or unlawtul
biddirg activity, or Jor any olher reason thal affects the fair and eMicient conduct of competitive
bidding.”® In such cases, the Boresus, in their sole discrelion, may eleel 1o resume the aoction startiog
from lie beginning of the curren! roond. resutue Lthe auction slarting from some previons round, or cancel
the auction i its eativety. Network inteTuption may canse the Bureans to delay or suspend the auction.
The Bureans emphasize thal exercise of Lthis authority is solely within [he discretion of Lthe Bureans, and
ils oee iz not inteudesd 16 he a suhatitule for sitvations in which bidders mey wish to apply their aclivity
rule waivers. The Bureaus seek commenl on this prapess).

B. Auction Procedures
1. Upfront Payments and Bldding Eligibility

17. The Boreaus have delegaled solhority ard diseretion to determine au apprepriats apfront
payiuent for each construction permit being auctioned, taking into accoont such laciors as the efficiency
of the auction process and the potential value of similar spectrum.”” As described fyrther below, the
upfront pavment is a refundable deposit made by each bidder to establish eligibility 1o bid on construction
permits, Upfront payments related to the specific spectrum subject 10 auction prodec] against fovolous or
insincere bidding and provide the Commission with a saurce of funds from which to collect payments
oweal ar the cvluse of the anction.'® With these considerations in mind, the Bureans proprse the upfront
paymeuls set forlli in Attachment A to this Public Notice. The Bureaus seek comment on this proposal.

18. The Bureaus further propose that the amount of Uie upfroai payment submitted by a
bidder will determine die bidder's initial bidding eligibility in bidding units. The Bureaus propage (liat
each construction permit be assigned a specific number of bidding units equal to the upfront payment
listed in Attachment A, on o bidding unit per dollar hasis  The number nf hidding units for a given
construction permit js fixed and does not change during the euction aa prizes change. A bidder may place
bids on multiple consiruction permila, provided that the wial number of bidding units associated with
those construction permits does not exceed the bidder’s current eligibility. Eligibility cannot be imcreased
during the euction; it can only remain the same or decrease, Thus, in calculating its upfrort payinent
amount and hence its mitial bidding eligibility. an applicant must determine the maximum aumber of
bidding pnits on which it way wish to bid {or hold provisionally winning bids} in any siagis nound, aud
sobmit am opfran pavuent amount covering thel tolal number of biddiag units. Provigioually wiuning
bids are bids that wonld become final winning bids if the auction were toclose in (hat given round,” The
Bureans request comment ol Lhese proposals,

2. Activity Rule

9. In order Lo ensure thai the auction closes within a reasonable period of time, an activity
rule requircs bidders io bid actively throoghont the auction, rather than wail oniil late io the auction betore
participating. The Bureaus propose e single stage auction with the following activity requirement: 1n
each round of the auction, a bidder desiring to meimain its corrent biddiog eligibility s reqonired (o be

" 47 C F.R. § 1.2104(1).

' See Part | Order, 12 FCC Red 81 5697-98 1 16. See also Parr | Third Keport and Ordar, 13 FCC Red at 4259
6, Comperitive Bidiing Second Repori and Order, 9 FOC Rod g 2378-79 §Y (71-75.

'* See Competitive Bidding Second Report and Order, 9 FCC Red at 237779 7 1659-76.
¥ Sz Scction V0.6, “Proyvisionally Winning Bids,” below.




aciive ot cne hundred {1Q0) percent of its bidding eligibility. A bidder’s activity in a round wiil be the
sutn of the biddmng nnits essociated with any consiruchon permits upen which it places bids during Ihe
current round and the bidding units associated with eny cansiruction permits for whick it holds
provisionally winning bids. Failure lo mainlain the requisite aclivity level will resuit in the use of an
aclivity mle waiver, if eny remein, or a reduction in the bidder's eligibility, possibly cortailing or
elimninating the bidder's ebility to place additional hids in the auction.™ The Bureaus seek comment on
this proposal.

LR Activity Rule Waivers and Reducing Eligibility

20. Use of an activity rule waiver preserves the bidder’s eligibility despire the bidder’s
aclivity in the current cound being below the required ininimum level. An aclivity rule wajver applies to
an enbire round af bidding, not to 2 particular construction permil.  Activity rule walvers cau be either
proactive or gutoinalic and are priacipally a mechanism for auclion participants Lo aveid the loss of
bidding eligibility in the event that exigen! circomstences prevent them from bidding in a particular
round.

21.  The FCC Auclion Sysiem assusies thar 8 bidder that does not meet the activity
requiremen! would prefer 10 use an activity rule waiver {if available) rather than lose bidding eligibility.
Therefore, the syslem will artomatically apply 8 waiver ar the end of any bidding round in which a
bidder’s activity level 15 below the minimum required unless (!) the bidder has o activity rule waivers
reyraining; or (2} the bidder overrides the automatic application of a waiver by reducing eligibility,
thereby meeting Uie activity requirement. [f a bidder has no waivers remaining and does not satisfy the
required aclivity level, its current eligibility will be permanently reduced. possibly conailing or
eliminaring the bidder’s ability to place additional bids in the eucton.

22, A bidder with insofficient activity may wish to reduce its bidding eligibility rathec ihan
uze an activity rule waiver. If 50, the bidder must affirmatively override the automaltic waiver mechenism
during the bidding round by using the “reduce eligibility” function in the FCC Auction System. In (Lis
case, the bidder’s eligibility is permanently reducad to bring the bidder into compliance with the activiiy
rule described above. Reducing eligibility is an irreversible action; once eligibility has been reduced, a
bidder will nol be permitted to regain its Jast biddiog eligibility, gven if the round has not yet closed.

23, Under the proposed simullensons stopping rule, a bidder may apply an aclivity rule
waiver proaviively as a meaus Lo keep Uie Buction apen without placing a bid. If a bidder proactively
applies an activity rule waiver (using the “apply waiver” funclion in the FCC Auclipn System} during &
bidding round in which no bids are placed gr withdrawn (i1’ bid withdrawals are permitted in this auction),
the guction will reniain cpen and (ie bidder's eligibility wil be preserved. An automalic waiver applied
oy the FCC Auction Systein in a mound in which there are no new bids, withdrawals (if kid withdrawals
are permitted in thid suciion), or proactive waivers will not keep the eoction open. A bidder cannot apply
a proaclive waiver afier hiddinﬂ, in a round, and applying a proaclive waiver will preclude a bidder from
placing any bids in that rquud.” Applving a waiver is irreversible: once a proactive waiver is submitted,
ther walver cannot be viisubmitted, even if the round has not yet closed.

24, The Bureaas propose thal each bidder in Auction 90 be provided with three activity rule
wiivers thal may be used as set forth above al Uie bidder’s discretion during the course of tie auction.
The Bureaus seek comment on this proposal.

4. Reserve Price or Minimum Opening Bids

25.  Section 30%) asks the Commission & prescribe methods for establishing a reasonable
reserve price or a minimull: opening bid amount when FCC licenses or canstruction permils are subjecl Ig

? Keo Section V.B.3. » Activiry Rule Waivers and Redueing Eligibility,” above.

¥ [n genera), once a bidder places a preactive waiver during a round, ithe FCC Auction System does nat allow the
bidder to take any othier bidding-related action in that mund, including placing bids or withdrawiag bids (if hid
wilhdrawals ane permitted in s auction).




anction, uuless the Commission determines Lhat a reserve price or minimum openimg bid auiount is no! in
the public interest.? Consistent with Uiis mandate, the Coiumission has divected (he Bureans to seek

comment on Lhe use of @ minimum opening bid amaunt and/or reserve price prior to Uie star of each
. 13 :
anction.

24, Nomally, a reserve grice is an absolute iktinium price below which an item will nat be
sold in a given avetion. Reserve prices can be eilller pohlished or unpublished. A minimom opening bid,
on the other liand, is the minimum bid price set al (he beginning of the auction below which no bids are
aceepted, It is generally used fo accelerale Il competitive bidding process. It is possible for the
minimum epening bid and the reserve price to be the same amounl,

271 In light of Section 30%(j)’s requirements, the Bureaus propose to eslablish minimum
opening bid amounts for Auction $). The Bureavs believe a minimuiu opening bid amouut, which has
been used in olier broadeast eactions, is an effective biddiag tool for accelerating Uie competitive bidding
process.”! The Burcaus do not propose 1o establish # separate reserve price for the construction permits to
be affered in Auvction §90,

28, For Auction 90, the Buredus propose minimom opening bid amounty determined by
laking into a&sounl the type of service and class of facility offered, market size, populalion covered by the
proposed broadcast facility, and recent broadcast transaclion data. A proposed minimum opening bid
amotinl for each construction permil available in Avetion 90 is set forth below and in Attachment A 1o
this Public Nolige.

Minimum
Opening
Bul
MM-DTV012-4 NJ Atlantic City DTV 4 | Zﬂﬂ,ﬂﬂﬂl 206,000 1200,000

Constructinn

L e e . B | lviclhdine lill'r]'l.ll.'lj
. Channed L
Permil State T iy ‘ Units | Paverent |

| MM-DTV013-5 DE, Seaford DTV 5 I 200,600 $200,000 $200,000

The Bureeus seek cominent on these proposals.

29, [f commeuters believe that these ninimom epeniug bid amounts will result in unsold
consiruction petmits, are not reasonable emounts, or should instead operate s reserve prices, they should
explain why this is 30 and cowment on the desirabilry of an alternative approach. Commenters are
advised to support Uieir claims with valnation aralyses and suggested amounts or formulas [or reserve
prices or minimum opening bids. In establishing Uie minimum opening bid amounts, the Bureaus
particularly seek comment on factors that could reasonably have an impact on valualion of the broadeast
spectrum, including the type of service and class of facility offiered, market size, population coversd by
the proposed ¥ HF commercial teievision station and any other relevant factors.

5 Bid Amounts
30. The Bureaus propose Ihat, in each round, eligible bidders be able 10 place e bij on a

given construclion permit in any of up to nine different amounts.”” Under this proposal, the FCC Auction
Syetem interface will list (he acceptable bid amounis for each construclion permil.

2 47 U.S.C. § 109()HANF). Ses alse 47 C.F.R. §5 1.2103c), (d).

D Broadeast First Report and Order, 15 FCC Red o (3971 Y 134, Part ] Third Report and Order, 13 FCC Red at
434-56 7 12941, See aT CF.R. § L210d(c). (d).

= See, e.g., Anclion of 3030 MHz SMR Upper 1{ MHz Band, Minimwn Openiog Bids or Reserve Pricea, Order, 12
FCC Red 18354, DA 97-2147 (WTB 1597); Auction of the Phase 1} 220 MHBz Service Licenses, Auction Nolice and
Filing Requirements [or $08 Licenses Consisting of Economic Area (EA), Econnmic Area Grouping (EAGY. and
Matiomwide Licenses, Schednled tor Seplamber 15, 1998, Minimum Opening Bids and Other Procedural lssnes,
Public Notice, 13 FCC Red (6443, DA $3-1010 (WTE (998).

¥ Bidders must hove sufficient eligibiliry to place a bid on the parficular construclion permil. See Seclien V.8, 1.
(comtinned. .} .
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31, The tirst ol Uie acceptable bid amounts is celled the minjmun: acceptable bid aniouns.
The minimu acceptable bid amounl for a construction permit will be equal to its minimom opening bid
amount until there is a provisionally winning bid for the construction permit. After therc is a
provisionally winning bid for s construction permil, the minimuin acceptable bid amoum will be a ceriain
percemtage higher. Tlal is, the minimum acceptable bid amount will be caleulated by multiplying the
provisionally winpning bid amount times one plus the minimum acceptable bid percentage, If, for
example. the minimum acceptable bid percentage is 10 percent, the minimum acceptable bid amount will
equal (provisionelly winning bid amount) * (1.10), raunded.” If bid withdrawals are permitted in this
auclicn, in the case of a construction permit for which the provisionally wianing bid has been wilthidrawn,
the lninzirum acceptable bid amount will equal the second highest bid received for Lie construction
peruit.

12.  The eight edditiongl bid amounls are celculated vsing the minimum acceptable bid
amount and a bid increment percentage, whicl need not be the same 23 1he percemage used m calculate
the mininum acceptable bid amount. The first additional acceprable bid amount equals Ihe minimum
acceprable bid amount timeg one plus the bid increment percentage, rounded. IF, for example, (he bid
increment percentage is 5 percent, Uie caleulation is {minimum accepteble bid amount) * (1 + 0.05),
rounded, or { minimum acceplable bid amount) * .05, rotinded; Lhe second edditional acceptable bid
amouul equala the minimum acceptable bid amount tines one plus two times e bid increment
percertage, rounded. or (miaimum acceptzble bid amount) * 1.10. rouaded; eic. The Bureaus will round
e results using the Commission’s standard rounding procedures fac guctions.”

33, Far Auction 90, the Bureaus propose to use 4 tninimum acceplable bid percentage of 14
perceit. This meaus that the ininimum aceeptable bid eagunt for a construction permit will be
approximately 10 percenl greatar than the provisiomally winning bid amount [or Lie constructicn permit.
To calculale the additional acceptable bid amounis, the Bureaps propase m use a bid increment
pereentage of 5 perecnt.

34, The Bureaus retain the discrotion 10 cliange the minimum acceptable bid amounts, 1he
minimum acceplable bid percentage, the bid increnwent percentage, and the number of acceplable bid
amouut if the Bureans detenmine Lthat circumslances 10 dicrale. Further, the Bureaus retain the discretion
to dis sa on & construction permil-by-construction permit basis. The Bureans also retain Ihe diseretion to
Jimit {a) the amount by which a minimum acceptable bid for a construction parmit may increase
compared with the corresponding provisionally winning bid, and (b) the amount by which an additiona)
bid amounl may increase compared wilh the immediately preceding acceptable bid amount. For example,
lhe Bureeus could set a $10,000 limit on increases in minimum acceptable bid smouuts over provisionally
winning bids. Thus, if caleulatilg a minimuin acceptable bid using the minimum acceprable bid
percentage results in a mininum aceeptable bid amount thet is $12,000 higher than the provisionally
winning bid on a conslruclion permil, the minunum acceptable bid amaunt would instead be capped at
$10,000 above the provisicnally winning bid. The Burcavs geek comment on ke circumstances under
which the Bureaus should einploy such a limil, faclors the Bureaus should consider when determining the
dollar aniount of (he limit. and the tradeofls in sehing such a limil or changing otlier parameters, such as
changing the milimum scceptable bid percentage, the bid increment perceulage, or the number of

{Continued from previous page)
“Upfont Peywentis and Bidding Elgibility,” above.

6 1 the event of duplicate bid amounts due w rounding, the FCC Auerion Systerm will omil the duplicates and will
lisi fewer (han nine agcepiable bid gmounts for the construction permil.

T Resulls are rounded using the Commission's standard rounding procedurs for auclions. resulis above $10,000 sre
rounded 1o the ncarest $1,000; resuln below £ 10,008 b sbove 51,000 are rounded tw the nearest §100; and results
below 51000 are rounded o the neacest 510,

B Gza Section ¥.B.7. “Bid Removal and Bid Withdrawal," below.
® See note 27 (voncerning rounding), above.




acceptable bid amouuts. [F the Bureans exercise this discretion. they will alen bidders by announcement
in the FCC Auction Systen during the auction. The Buresus seek comment on these proposals.

5. Provisionally Winniog Bids

35.  Provisionally winning bids are bids that would become final winning bids if lhe suction
were Io close in that given round. A1 the end of a bidding round, e provisionally winning bid for each
constryction permil will be determined based an (e highest bid amaual received For the construction
permmit, In the event of identical high bid amounis being submitted ou a construction permir in & given
round (i.e., tied bids}), the Bureaus wil] use ¢ random number generalor to select a single provisionally
winning bid from emong the lied bida. (Each bid iy assigned v random number, and the tied bid with the
highest randoiu number wins .he licbreaker) The remeining biddert, a3 well as the provisiomally winning
bidder, can aubmit higher bid: in subsequent rounds. However, il the suction were Lo end with no other
bids being placed, ilie winning bidder would be Uie one thal placed the provisiopally winning bid. If any
bida are received on the construction permit inn a subsequent round, e provisionally winwing bid again
will be delermined by the highest bid amount received for the construction permit.

36. A provisionally winning bid wil] remain the provisionally wiuning bid uniil there is a
higher bid on the constraction permit ai the vlose of a subsequent round, unless the provisionally winniug
bid is withdrawn (if bid withdrawals are pennitted in this auction). Bidders are reminded thal
provisionally winning bids eount toward activity for purposes of (he aclivity rule.™

7. Bid Removs! aad Bid Withdrewal

E¥ S For Auction 90, the Bureaus propose Lhe following bid removel procedures, Before the
close of o bidding round, a bidder has the option of removing auy bid placed in that round. By removing
seleried bids in the FCC Avgijon System, ¢ bidder way effectively “ungubmniit” sny bid placed williin that
round. [n contrast to the bid withdrawal provisians described below, a bidder remosing a bid placed in
the same round is not subject 1o a withdrawal payment. Once a round closes, a bidder may no longer
remove 1 bid. The Bureaus seek comment on this bid removal proposal.

38.  The Bureaus also seek comment on whether hid withdrawals shauld be permitted in
Auvction 90. When parmilied in an aaction, bid withdrawals provide a bidder willi the option nf
withdrawing bids placed in pricr rounds that have become provisionally winning bids. A bidder may
withdraw its provisionally winning bids usng the “withéraw bids” furction in the FCC Auction Svslem.
A bidder that withdraws ils provisionally wmnmg bid(s), il permitted, is subject to the bid willidrawal
payment provisions of the Commission rules.”

39, tn the Pars ! Third Report and Order, the Commission explained Lhat allowing bid
wilhdrawals lacilitates elficient aggregation of licenses and gouistruction permits and (lie pursnit of
backup strategies 25 information becomes available during the course of an avction.” The Commission
noted, however, thai in some instances bidders may seek b withdraw bids for improper reasons.” The
Bureaus, dwerefore, huve disuretion in inaneging the euction to limit the number of withdrawals to prevent
any bidding abuses. The Commission stated thal the Bureavs should exercise their discretiom, consider
laniting the number of rounds in which bjdders may withdraw hids, and prevent bidders frown bidding on

¥ See Seclion V.B.2. “Aclivity Rule,” abave,
* 47 C.E.R. §8 1.2104(g), 1.2109,
™ oo Part } Third Ropewt and Ovder, 13 FCC Red al 455-609 140,

¥ See atso [mplementation of the Commercig| Specorum Enhancerment Act and Modemizaiion of tlie Cormmission’s
Competitive Bidding Rules and Procedures. WT Docket Wo, D5-21), FCC 069, Raport and Order, 21 PCC Red
FQT, 902-01 425, 904 1, 57 (2006) (*CSELPort I Raport and Order™ ([T Jhere have beenz disproportionate
nomber of wilhdrawals late in sur auclions, indicaiing Uiat some bidders have been placing and then withdrawing
bids prisnarity o discuurape poieacial or existing market competilars from sseking to acquire Ticenses, ™).
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a particular market if the Bureays find that a bidder is abusing the Comnuission’s bid withdrawal
procedures.™

40, Applying this reasoning lo Auction 9, the Bureans propose to prohibit bidders frow
withdrawing any bids aRer the round iy whick bids were placed has closed. This proposal is made in
cecoghilion that bid withdrawals, parficulsrly those made Jale ia this auclion, could result in deleys in
licensing of digilal broadcast television service to the public in tiese two markels, We are also mindful
that the two construction permite that are the subjeclt of this auction are being offered as a mgans to
elfectuale sectian 33 1{a)’s mendaie that the Commission allot al least one VHF chennel to each state, il
techrically feasible. The Bureaus seek conunent on this approach.

C. Pori-Auction Paymenty
1 Inlerim Withdrawal Payméent Percentlage
11. Il withdrawals are allowed in this auction, the Bureaus seek commelt on the appropriate

percentage of a withdrawn bid that should he asgessed as an interim withdrawal payinent, in the eveut that
a final withdrawal payment caunot be derermined at the close of the auction. In general, the
Commission’s nules provide thal a bidder thal withdraws a bid duding au auclion is subject 1o a
withdrawal payment equal to the difference between the amount of the withdrewn bid and the amount of
the winning bid in Uie same or a suhsequemt auction.” However, il a construction permit for which a bid
hes been willidruwn does rot receive a subsequent higher hid or wining bid in the same auction, the final
withdrawal payment cannol be calculeled until & correspoending construction penit receives a higher bid
or winning bid in 1 subsequent auction. When that final paymenl cannot yet be calculated, the bidder
respensible for the withdrawn bid is assessed an interinu bid wnhd.rawal payment, which will be apgplied
ioward any final hid withdrawal payment that ia ullimately assesged.*

42, The Commission’s rules provide tha, in advance of eagh auction, g pereentage shall be
established between three parcenl and twenty pereemt of the willkicawn bid 10 be atzessed as an interim
bid withdrawal payment.” The Commission has indicaled thal the level of the interim witldrawal
paymenl in o garticular auciion wil} be based on (le narere of the service and the iuventory of the
construction parmils being offered.”™ The Commission nated that it may impose a higher interim
withdrawal payment parcentage to deter the anti-compelilive use of wﬂhdrawnls wheu, for example, there
are [ew gynergies to be captured hy combining construction permiis.”

41 Applying Uie reasoning (liat a higher interim withdeawal payment percentage is
appropriate when aggregation of coustruction permils is not expected, as with the construction pernits
subjecl ta <owmpetitive bidding in Auction 90, il the Bureaus allow tid withdrawals in this auction, the
Bnreaus propose the maximum interim withdrawal payment allowed under the current rules. Specifically,
the Bureaus propose to cstablish an interim bid withdrawal payment of twenty percent of the withdrawn
bid for this auction. The Bureaus seek comment on this proposal.

¥ part I Third Roport and Order, 13 FCC Red al 458-60 1Y 148-40,

¥ 47 C.ER. § 12104 1), The withdrawa! payment amruol is dedocied from any upfront paymems or down
prymenis that the withdrawing bidder lies deposited with the Commissipn. Mo withdrawal paymenl is assessed for 2
withdrawn bid il either the subsequem winning bid or any of e intervening snbsequent withdrawu bids equals or
exceads (hatl withdrawn bid. fd.

g
id
7 Bee 47 C.F.R. § 1.2104(g)( 1), as emended by CSEA/Par: | Report and Order, 21 FCC Red at 903-04 § 30-32.
b ]
i
H f:l'.f
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2, Additional Default Pnyment Percentage

44, Any winning bidder that defanlts or is disqualified after the close ol an auction (i.c.. fails
1o remit the required down paymeul withia the prescribed period of tine, fails lo submit a limely long-
fonu application, fails Lo make full payment, or is otherwise disqualified) is liable [or a defaull payment
under 47 C.F.R. § 1.3104(gX2). This payment consists of a deficiency payment, equal to the difference
between the amaant of the hidder’s hid and the amount of Uie winuing bid e next ime a construction
pennit covering Uie saine spectrum is won in sn suction, plus an additional payment equal (o a percenlage
of the defaulter’s bid or of the subsequent winiting bid, whichever is less.

43. The Commission’s roles provide thal, in advance of each auciion, 2 pereentage shall be
established between three pereenl aid twenty percent of the eppliceble hid 10 he assessed as an additional
default payment.”” As the Commission has indicated, (e level of this payment in each case will be based
on the nature of the service and the construction permils being offered !

46. For Auction 90, the Bureaus propose o estahlish an additional defavll payment of heenty
percenl. As noled in the CSEA/Pari [ Report and Order, defaults weaken Uie integrity of the auction
process and may impede Uie deploymenl of seyvice lo the publie, and ey additional default payment of
more thau Uie previous Uirse percent will be more effective in deleming defaulis.*® In light of these
considerations for Auetion 90, the Bureaus propose an additional defaull payment of twenty percent of the
relevant hid. The Bureaus seek comment on (lis proposal.

V1. DEADLINES AND FILING PROCEDURES

47, Comments are Jue on or before September 30, 2010, aud reply camment are due on or
before Qctober 15, 2010. All filinga related 1o procedures for Auction 90 must refer to AU Docket No.
10-147. Comments may be submitied using the Commission’s Electronic Comment Filing Sysiem
(“ECFS™) or by tiling paper copies.”” The Bureaus strongly encourage interesled parties o Jile comments
electronicaily.

48, Electrowic Filers: Comments mey be filed eleetronically using the Internet by accessing
the ECFS at htip:/fwww. foe.govicgblects. Filers should follow (ie instructions provided on the website
[or submitting comments. In completing the ttansmitral screen, Glers should melude their full name, U.S.
Postal Service mailing address, aud the applicable docket nnmber, AL Dockel Ng. 10-147. To gel liling
instructions, filers should send an e-wnail 1o ecls@@ice.gov, and include the following words in the body of
the message: “get form.” A sample [onn and directions will be sent in response.

45, Faper Filers: Parties who chooge to [ile by peper musi file an original aud four capies af
each Nhing. Filings can be sent by hand or messenger delivery, by commereial overnight courier, or by
first-lass or overnight U.S. Postal Service mai. All filings must be addressed 1o the Commission’s
Secretary Atin: WTB/ASAD, Office of the Secretary, Federal Communicationa Commission.

¢ The Commission’s contraclor will receive hand-delivered or messenper-delivered paper filings
for the Corumission’s Secretary al the FCC Headquaners huilding localed at 445 (2™ SW, Room
TW-A32S5, Washingtan, DC 20354, The liling hours at this location are 8:00 a.m. Lo 7:00 p.m.
Eastern Time (ET). All hand Jdeliveries must be held mgether with rubber bands or fasigners.
Any envelopes must be disposed of before emering Uie building,

»  Commercial gvernight mail {gther than U.S. Poslel Service Express Mail and Priority Mail) must
be seul m 9300 East Huupton Drive, Capitol Heighis, MD 20743,

“ See 47 C.F.R. § 1.2104(gy 2},
" Sea CSEA/Part I Report ond Grder, 21 FCC Red at 903-04 4 30-21.
 Id. ar 902-03 § 29.

# See Elecoronic Filing of Documenos in Rulemaking Proceedinge, GC Docket No. 97-113, Repors and Urder, FCC
98-3& 13 FOC Bod 11322 (1998).
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* 1.5, Postal Service first-class, Express, and Priority mail must be addressed ta 445 12th Straer,
SW, Washingion DC 20554,

50.  Auciion 90 E-maii Bor: The Bureaus also request thal g copy of all comments ard reply
comments be submicted electronically Lo Ihe following address: augtion907@ foe.gov.

51 Copies of comuents and ceply comments will be available for public inapection between
§:00 a.m. and 4:30 p.m. ET Morday througl Thursday, o7 8:00 a.m. to 11:30 a.m, ET on Fridays in the
FCC Reference Information Center, Room CY-A257, 445 12th Sireet, SW, Washington, DC 20554, and
will also be acceasible thraugh the search lunction gn the ECFS web pege at httpe/forww. fec. govicpbieefs.

52.  This proceeding has been designated as a “permit-but-disclose” proceeding in accordance
with the Commission’s ex parte nules." Persons meking oral x parie presenlalions are reminded tha
memoranda summarizing the presaniations must contain symmaries of the substance af the presentalions
and ngt merely @ lisiing of the subjeets discussed. More than r one or bwo senience description of the
viewd and argumenta presented is generelly required. Otlier rules pertaining t¢ oral and writlen ex parre
presentations in pemiit-but-disclose proceedings are el forth in Seclior |, 12046(b) of the Coinmission’s
rules,

s3. To request materials in accessible tormats {Braille, Jerge print, electronic files, audio
format} for people with disabilities, send an e-uail to feeSO4@Fcg.gov or call the Consumer and
Government AlFairs Bureau at (202) 418-0530 or {242) 418-0432 (TTTY).

VIL. CONTACTS
54, For further information coneerning this proceeding, contact the offices listed below:
Video Division, Media Purean

For service rules questions: Shaun Maher or Adrienne Denyayk at (2023 418-1600
Auclions and Spectrum Access Divislon, Wirelesy Telecommurications Bureau

For general auction questions:  Jefl Crooks at (202) 418-2074 or Barbarg Sibert et {717) 115-2868
For auctions legal questions:  Howard Diavenport sl (202) 4 18-0660

Office of Communications Business Opportuuities
For gneslions concemning siall busmess ingniries: (2027 4180990

-RCC -

47 CFR. §6 1.1200(a), 1.1206.
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